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Overview

This paper takes a look at the April 2013 Legal Reforms from a Business Aspect

Lord Justice Rupert Jackson has set upon a series of sweeping reforms that will forever change the UK 
litigation landscape, all of which are triggered to go into effect 1 April 2013.

Why should businesses care if they’re not involved in active cases?  Whilst the processes are being 
streamlined, the option to dismiss eDisclosure as too expensive and too complicated will be rare:  
businesses must be prepared to collect, understand and disclose pertinent Electronically Stored 
Information (ESI) or face potentially costly consequences.

These papers will help you, we hope, understand the larger aspects of these reforms, and how they may 
affect your business processes. As a provider of robust email and data archiving software, we understand 
how proactive information management using archiving can blunt the impact of increased disclosure 
and closer cost scrutiny.

We will focus on three of the most significant aspects of the April Reforms:

• Legal Liability Insurance

• eDisclosure

• Litigation Budgeting

As always, you should turn to trusted solicitors for legal advice; these papers are merely our interpretations 
of these significant reforms, how they may impact our customers, and steps businesses can take to better 
prepare. We hope you find this series informative.

How does Legal Protection Insurance work?

There are two forms of Legal Protection Insurance (LPI) in the UK, Before-the-Event (BTE) and After-the-
Event (ATE). The ’event’ in each case is the incident that gives rise to litigation (something like an accident). 
As the names suggest BTE is taken out against the possibility of future liability and ATE is taken out after 
the event that triggers litigation.     

BTE simply insures against potential legal costs. ATE on the other hand is an insurance premium which is 
paid to insure against a possible loss in litigation. The winning claimant of a litigation case often recovers 
their legal fees, this includes their lawyer’s fees from the losing defendant. In addition when a case is won 
a lawyer is usually awarded a ’success fee’ on top of their fees. This is where ATE comes in; it covers the cost 
of your lawyer’s fees and the legal fees of the other party should you lose. If you win the ATE insurance 
premium and your lawyer’s success fee are recoverable from the unsuccessful defendant, in addition to 
your legal costs.  

How has Legal Protection Insurance – in particular ATE - changed since 1st April 2013?

The changes that came in on 1st April 2013 affected the situation where you have entered into a 
conditional fee arrangement (no win no fee), taken out an ATE insurance premium and have won the 
case. From 1st April on you are liable to pay both the insurance premium and your lawyer’s success fee, 
only your legal costs will be recoverable from the other side. The reason behind the change is that it is felt 
that CFA’s, no win no fee arrangements in particular, have created situations where the damages awarded 
are disproportionate and sometimes excessive. 

These changes mean that after an event that gives rise to litigation, the costs of the litigation can no 
longer be completely off-set using legal protection insurance. It is therefore more important than ever 
before for businesses to mitigate their litigation costs.
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How you can keep your legal costs down?

Disclosure is one of the most costly aspects of litigation and as it is done before the case goes to trial is 
often unavoidable, although this is also being streamlined by the April reforms - see our next paper in this 
series for more information on this. For now we are considering disclosure in relation to costs of litigation. 
Quite simply, if a business understands its information stores, they will be able to minimise their legal 
costs regarding disclosure. This is neatly and effectively done by implementing a robust archiving and 
information management solution, which will quickly put a business’s information stores in order. This is 
important for any business footing their own legal bill but equally for those considering taking out BTE 
insurance. 

The current disadvantage to BTE is, as with all kinds of insurance,  the possibility of paying for something 
that may never happen; currently it is no real competition to ATE. After the changes come in there will 
be a real possibility that BTE will work out to be more cost-effective, especially when you consider that 
successful claimants will be able to recover all their legal costs. Remember it is only where an  ATE has 
been taken out that lawyer’s success fee will be unrecoverable. So if you are considering taking BTE 
out for the first time, you may find that knowing how much your disclosure costs will be will keep your 
insurance premium down.

Disclosure

Disclosure is the process of ‘giving’ documents to the other party during litigation proceedings. Rule 31 
of The Civil Procedure Rules (CPR) governs disclosure within the UK legal system. Standard disclosure 
requires the parties to disclose all documents that are relevant to the whole case. This includes not only 
documents that support the party’s case but also those that are adverse to their case or support an 
opposing party’s case; the key is relevance. Parties also have to be careful not to disclose too much, as 
they may be penalised for disclosing irrelevant documents, seen as an attempt to ‘bog’ the other side 
down with too much information. 

Practice direction (CPR) 31.7 requires that a reasonable search for documents is made, what amounts to a 
reasonable search depends on the circumstances of the case and most importantly the cost of the search 
must be objectively proportionate. 

Although there is no distinction between hard-copy and electronic documents, e-disclosure is subject 
to further direction under practice direction 31.5A. Principle 6 (2) “technology should be used in order to 
ensure that document management activities are undertaken efficiently and effectively.”

Employing appropriate technology will reduce the cost of e-disclosure and this will be considered by 
the court when giving directions on disclosure. If you do not have technology in place to assist with 
disclosure you may find that what is an objectively reasonable level of disclosure may actually result in 
disproportionately high costs.  

Principle 6 (4): “Electronic Documents should generally be made available for inspection in a form which 
allows the party receiving the documents the same ability to access, search, review and display the 
documents as the party giving disclosure.” Again, if you do not have software in place that can do this you 
may face expensive disclosure costs. 

The Court’s new disclosure options

Standard disclosure will no longer be the only option when the April reforms come into place.  These 
are set to give the court the option of issuing more specific disclosure directions instead of standard 
disclosure for the following: 

• Cases before the Commercial Court or the Admiralty Court;

• Cases in which the total of the sums in issue exceeds £1 million; 

• Cases in which the total value of any assets in issue exceeds £1 million; 

• Cases agreed by the parties to be a substantial case; 

• Cases marked, whether because of the nature or extent of the disclosure the case is likely to involve 
or otherwise, as a substantial case by the court at the point of allocation to the multi-track or at any 
other point.
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The court will be able to give the following directions on disclosure:

1. To dispense with disclosure

2. To disclose documents on which a party relies, and request any specific disclosure required from the 
opponent  

3. To disclose documents on an issue by issue basis

4. For disclosure on a “train of enquiry” basis (the old Peruvian Guano test )

5. For standard disclosure

6. Any other order the court considers appropriate

The aim behind this new ‘menu’ is to keep the costs of disclosure down, by narrowing the general 
‘relevance’ rule. This cost advantage is, however, lost if you cannot disclose effectively without having to 
go through all your electronically stored information (ESI). 

How can the reforms work to your advantage?

To take full advantage of the new disclosure rules you need to be in a position where you can effectively 
and efficiently retrieve any ESI that is relevant – sometimes to the whole case and sometimes only for a 
specific issue, depending on the direction given by the court.  

The best way to prepare for such reforms is to be proactive and understand your information stores 
before they face such legal tests.   Archiving and information management are critical:  not only must 
you preserve, you must also destroy, and be able to provide proof when required so to do.  Your policies 
themselves may come under scrutiny, not just the documents contained therein.   The documents which 
you do maintain need to be easily searched to identify relevant documents, and easily made accessible if 
disclosure is mandated.  Being unprepared for litigation is a poor option – and an expensive one as well.

Disclosure and the Current Situation

Central to all of Lord Jackson’s reforms is better cost control over litigation.  The general rule is that the 
winner recovers their costs from the other side however the winning party has always had to justify their 
costs, showing that it was necessary to incur the cost and that the cost was reasonable. 

From April the general rule remains in principle but the court will require parties to file a costs budget at 
an early stage of the proceedings and parties will be encouraged to agree to the budgets where possible. 
The court may make a “costs management order” and if it does so will thereafter control the parties’ 
budgets in respect of recoverable costs. This budget is done on form precedent H and includes the costs 
for disclosure. 

Precedent H Form

The purpose of Precedent H is to set-out what each party believes will be their costs of bringing or 
defending the claim to a conclusion, including trial.  The budgeting exercise is intended to be extensive, 
covering the fees of the parties’ lawyers (both solicitors and barristers), court fees, medical records fees 
and experts’ fees and disclosure.

If at any stage either party’s budget exceeds the approved budget they must notify both their opponent 
and the court. This notification needs to anticipate future costs if significant developments in the 
litigation warrant revision.  The court will not depart from the party’s last approved or agreed-to budget 
unless they are satisfied that there is good reason so to do.  

The Overall Impact the April Reforms Will Have On Costs

The April reforms will impact the cost of litigation considerably. On the one hand the changes to After-
the-Event Insurance seemingly make litigation more expensive for most small companies. On the other 
hand the limit on the costs that can be recovered, the more specific disclosure options and the court 
playing a more active role in costs management are set to reduce the costs of litigation.  
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The parties who will be in a position to take real advantage of these costs savings are those who have 
appropriate software in place to be able to disclose effectively and can give a good estimate of how 
much disclosure. This is likely to be the most unpredictable area of costs in litigation, as lawyers are 
obliged to give an accurate estimate of their costs and the court fees are set. 

How much disclosure is required, and how long it will take is unique to each case; a party in this position 
may also be in a better position to get cheaper before-the-event insurance as they could offer a more 
accurate idea of potential costs.

How can your company take advantage?

The easiest way to manage both the amount of information and the accuracy at which its review can 
be budgeted is to have companies install and use robust archiving and information management 
software.  Simple, logical rules can ensure that extraneous information is not kept beyond the necessary 
dates. This will keep volumes from clogging up the estimating process. These solutions also provide an 
efficient, direct means of finding relevant information through cross-enterprise search.   This will keep 
hours down during the estimating process and enable companies to respond quickly and efficiently 
when budgeting for litigation.

Without aid of such software, companies will face a double-pronged disadvantage:  on the one hand, 
they will struggle finding potentially relevant information and will spend more than they need to 
on such discovery, and on the second hand, they will spend more time (and money) preparing their 
budgets in the first place.


